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Deprivation of liberty in health and social care 
This briefing paper is an update on the one sent out in 2014/2015, which contained guidance on what “under continuous supervision and control and not free to leave” mean in practice.  It then went on to provide advice on identifying a potential Deprivation of Liberty in the Care Home and Hospital Setting and applying for an authorisation of that Deprivation.
This paper offers further more detailed guidance on identifying a Deprivation of Liberty in the Care Home and Hospital Setting.
The lists of factors that we identify in each chapter are not to be taken as a checklist to be applied mechanically. In some cases, the presence of one factor will be sufficient to indicate that the individual is likely to be deprived of their liberty. In others, several of the factors may be present but the individual may still only be subject to a restriction, rather than a deprivation of liberty, of their liberty. The factors – together with the questions we suggest – are set out to assist in the process of determining whether an individual is or is not deprived of their liberty, a process which ultimately relies upon the application of judgment by the professional(s) concerned.

CONTINOUS SUPERVSION AND CONTROL

In the last briefing paper we outlined in some detail how to approach the question of whether the resident/patient is under your continuous supervision and control. A pragmatic way of answering the question is to ask whether the person(s) or body responsible for the individual have a plan in place which means that they need always broadly to know: 
· where the individual is; and 
· what they are doing at any one time. 
If the answer to both questions is ‘yes,’ then we suggest that this is a strong pointer that the individual is under continuous / complete supervision and control.  This is particularly so if the plan sets out what the person(s) or body responsible for the individual will do in the event that they are not satisfied that they know where the individual is and what they are up to. 

We also suggest that it is clear that the test for completeness / continuity will also be met without every decision being taken for the individual.  In other words, the individual may well be able to take quite a number of decisions as to their own activities (for instance what they would like to have for breakfast) but still be subject to complete or continuous supervision and control if the individual is in an overall structure in which aspects of decision-making are being allowed to them at the discretion of those in control of their care.  
Freedom to leave  
It is important not to mix up “freedom to leave” with “ability to leave” or “attempts to leave.”  The focus should be upon the actions (or potential actions) of those around the individual, rather than the individual themselves.  In other words, the question may well be a hypothetical one – if the person expressed a desire to leave (or a family member properly interested in their care sought to assist them to leave), what would happen?    
If the answer is that steps would be taken to enable them to leave, then that points in one direction; if the answer is that steps would be taken to prevent them leaving that points in the other.

Whether or not there are locks or keypads on the doors is not the complete answer.  It is what would be done by the staff with the ability to unlock the door if the individual were to seek to open that door that is important.  

If a person is not free to come and go as they wish (with or without help) from a placement or place of treatment save with the permission of the decision-makers around them, then this is, at a minimum, a pointer to the individual being subject to restrictions upon their liberty.  This may – depending upon the other measures imposed upon them – amount to a deprivation of their liberty.  A person will clearly not be ‘free to leave’ if they are able permanently to relocate from the place only with the permission of the person(s) or bodies responsible for their care and treatment; and if they do seek to leave that location permanently, and not to return, steps will be taken to locate and bring about their return if they do not do so of their own accord
The Hospital Setting – Acute Hospital Ward
The following are examples of potentially liberty-restricting measures that may be found in an acute ward: 
· Physical restraint; 
· Baffle-locks on ward doors; 
· Mittens, or forms of restraint used to prevent a patient removing or interfering with a nasogastric feeding tube, or intravenous drip; 
· Raised bedrails; 
· Catheter bag attached to bed; 
· A patient being placed in a chair and being unable to move from the chair without assistance; 
· Frequency and intensity of observation and monitoring levels;

· The requirement for a patient to remain in a certain area of the ward; 
· The requirement that a patient does not leave the ward, accompanied by a plan that, if he does he will be returned to the ward. 
The measures in the following scenarios are likely to amount to a deprivation of liberty:
	Mrs Jones is an 80 year old lady, who lives on her own in a semi-detached house. One evening her neighbours notice the smell of burning. Not finding anything in their house, they go next door. They find Mrs Jones slumped in her kitchen with the toaster on and a piece of burned charcoal in the toaster. 

Mrs Jones is admitted to hospital with a diagnosis of severe community acquired pneumonia. She responds well to antibiotics and after a week tells the treating team that she wants to go home. She has been assessed during her admission by the physiotherapy and occupational therapy team, who feel that she has significant problems with her activities of daily living. Their professional opinion is that it would be unsafe for her to return home. 

The doctors treating her note that she is slightly confused, and she scores 8/10 repeatedly on a mini-mental test.  Mrs Jones is adamant that she will not consider anything other than returning home. Her neighbours, who have visited her daily in hospital, are very concerned about her returning home. The treating team considers that she should stay in hospital for further assessment and thereafter a suitable care home should be found for her.  She will have to remain on the acute ward until then, and there is no immediate prospect of her returning home. 




	Key factors pointing towards a deprivation of liberty:

· the monitoring and supervision of Mrs Jones on the ward,

· the decision of the treating team not to let her leave to return home 

· the potential that Mrs Jones will have to remain on the ward for a significant period of time.




	Alex suffered a serious cerebrovascular accident several years ago.  He has been diagnosed as being in a minimally conscious state with little chance of recovering any further function.  Although he vocalises and can track with his right eye he is inconsistent in his responses but shows some awareness.

He is unable to carry out any activities for himself, he receives CANH via a PEG feeding tube.  He required 24 hour nursing care and his care and treatment are constantly monitored.  

Alex is looked after in a long stay ward of a hospital that specialises in neuro-rehabilitation. He receives excellent care and his wife, Rose and children visit him regularly.  Rose recalls Alex telling her before his accident that if at any time in the future he was unable to look after himself, he would want to be looked after at home. 

Rose has informed those treating Alex that she would like to make arrangements for Alex to be cared for at home.  Rose has recently been told that such a move would not be in Alex’s best interests and is due to have a further meeting with the treating team to discuss his future. 




	Key factors pointing towards a potential deprivation of liberty: 

· the monitoring of Alex on the ward and the length of his stay 

· whether he is free to leave will depend upon whether hospital would, in fact, prevent Rose taking him to care for him at home which will depend upon the outcome of the discussions with the treating team




	Patricia is admitted to the intensive care unit following a cardiac arrest.  There is a high clinical index of suspicion of hypoxic brain injury.  Patricia is treated without delay according to her clinical needs. 
After a few days of treatment, it is clear that Patricia has suffered major hypoxic brain injury and is likely to require treatment in hospital for considerable time. 
She is under continuous supervision and control and is not free to leave and, being unconscious, does not have mental capacity to consent to her care. 
At this point, it can be argued that Patricia satisfies the criteria set out by the acid test. Treatment must continue in exactly the same way based on Patricia’s clinical needs, however, in addition, there would be a request for DoLS authorisation for Patricia to meet her Article 5 rights to due process and independent scrutiny where she is deprived of liberty.


Questions for Hospital front-line practitioners 
· These questions may help establish whether an individual is deprived of their liberty in the hospital setting: 

· What liberty-restricting measures are being taken? 
· When are they required? 

· For what period will they endure? 

· What are the effects of any restraint or restrictions? 

· What are the views of the person, their family or carers? 

· How are any restraints or restrictions to be applied? 

· Are there less restrictive options available? 

· Is force or restraint (including sedation) being used to admit the patient to a hospital to which the person is resisting admission? 

· Is force being used to prevent a patient leaving the hospital, hospice, or ambulance where the person is persistently trying to leave? 

· Is the patient prevented from leaving by distraction locked doors, restraint, or because they are led to believe that they would be prevented from leaving if they tried? 

· Is access to the patient by relatives or carers being severely restricted? 

· Is the decision to admit the patient being opposed by relatives or carers who live with the patient? 

· Has a relative or carer asked for the person to be discharged to their care and is the request opposed or has it been denied? 

· Are the patient’s movements restricted within the care setting? 

· Are family, friends or carers, prevented from moving the patient to another care setting or prevented from taking them out at all? 

· Is the patient prevented from going outside the hospital or hospice (escorted or otherwise)? 

· Is the patient’s behaviour and movements being controlled through the regular use of medication or, for example, seating from which the patient cannot get up, or by raised bed rails that prevent the patient leaving their bed? 

· Do staff exercise complete control over the care and movement of the person for a significant period? 

· Is the patient monitored and observed throughout the day and night?

The Care Home Setting
As with all care settings, there is a huge variety in the way in which each establishment will seek to provide safe and appropriate care for its residents.  What follows is not an attempt to stereotype this kind of provision, but recognition of the challenges that can arise in providing such care in the least restrictive environment.  
These challenges include: 
· how to promote choice: for example if a resident does not want to eat the meal offered on a particular day how easy is it for them to go out to eat? 

· the physical environment and the impact of a structured timetable: in many care homes of this type residents may be expected to spend at least part of the day seated in a lounge, perhaps with a television or music. How can residents be given as much autonomy as possible in how they spend their time and where? 

· promoting family and private life: how can care settings promote important intimate (which may include sexual) relations between residents? 

The following are examples of potentially liberty-restricting measures that apply in a residential care home for older adults: 

· A keypad entry system; 

· Assistive technology such as sensors or surveillance;

· Observation and monitoring; 

· An expectation that all residents will spend most of their days in the same way and in the same place; 

· A care plan providing that the person will only access the community with an escort; 

· Restricted opportunities for access to fresh air and activities (including as a result of staff shortages); 

· Set times for access to refreshment or activities;  

· Limited choice of meals and where to eat them (including restrictions on residents’ ability to go out for meals). 

· Set times for visits; 

· Use of restraint in the event of objections or resistance to personal care.

· Mechanical restraints such as lapstraps on wheelchairs; 
· Restricted ability to form or express intimate relationships; 

· Assessments of risk that are not based on the specific individual; for example, assumptions that all elderly residents are at a high risk of falls, leading to restrictions in their access to the community 
The measures in the following scenario are likely to amount to a deprivation of liberty:

	Peter is 78.  He had a stroke last year, which left him blind and with significant short-term memory impairment. He can get disorientated needs assistance with all the activities of daily living. He needs a guide when walking.  

He is married but his wife Jackie has struggled to care for Peter and with her agreement Peter has been admitted into a residential care home.

Peter has his own room at the home.  He can summon staff by bell if he needs help. He tends to prefer to spend time in his room rather than with other residents in the communal areas. He can leave his room unaccompanied at any time he wishes. Due to his visual and cognitive impairments, he does not feel safe doing this. He has access to the communal garden, the dining room, the lounge area and any other resident’s room. 

He is able to use the telephone when he wants. It is in a communal area of the home.  He is unable to remember a number and dial it himself. He rarely asks to make phone calls. 

He is visited regularly by Jackie.  She has asked to be allowed to stay overnight with Peter in his room but this request has been refused.  

The home has a key pad entry system, so service users would need to be able to use the key pad to open the doors to get out into the local area.   Peter has been taken out by staff after prompting and does not ask to go out.  He would not be allowed to go out unaccompanied.   Most of the time Peter is content but on occasions he becomes distressed saying that he wishes to leave.  Members of staff reassure and distract Peter when this happens

	Key factors pointing to a deprivation of liberty: 

· the extent to which Peter requires assistance with all activities of daily living and the consequent degree of supervision and control this entails. 

· Peter is not free to leave either permanently or temporarily.




A care home with nursing 
The liberty-restricting measures described above are also likely to be present in a care home with nursing: the following features may also be present: 

· Use of medication for mental health problems 

· The need for restraint in the event of objections to personal care 

· The need for interventions to protect staff: for example, removal of residents’ false teeth to prevent biting. 
The measures in the following scenarios are likely to amount to a deprivation of liberty:

	Mrs. Neville is eighty-five.  She lives in a care home with nursing and has Alzheimer’s dementia which is now advanced.  She is very confused and disorientated, and can now only manage very simple conversations.

She is physically fit and mobile.  She spends much of the day wandering in the corridors of the nursing home.  The doors are locked and there is a sensor on the doormat at each entry to the home.

On one occasion Mrs. Neville found her way out of the back door of the home, which had been left open in warm weather.  She was spotted walking towards the main road and immediately escorted back.  Mrs. Neville frequently shouts and screams and is gently escorted from the communal areas when she is making a noise, to reduce disturbance to other residents.  Mrs. Neville is resistant to personal care and can lash out at staff.  All her personal care is delivered by two members of staff.




	Key factors pointing towards a deprivation of liberty:

· Mrs. Neville is plainly not free to leave.

· The nature of her care needs and the interventions required make it clear that she is under continuous supervision and control.




Care homes for those with severe and enduring mental health problems

Residents in care homes with this specialism may have lower needs for personal care but there will be restrictions in place, some of which may be geared towards managing risk to the public.  These will need to be factored into the consideration of whether a resident is deprived of his liberty or not.   In addition to some of the measures set out above, specific liberty-restricting measures may include:

· Having to take part in specified programmes (e.g. sex offender treatments) as a condition of a conditional discharge or CTO

· Being required to comply with medication as a term of a conditional discharge or CTO;

· Having to avoid certain settings (such as playgrounds);

· Being required to live in the care home as a term of a conditional discharge;

· A requirement to be escorted when going out (whatever the risk being guarded against);

· A curfew;

· Having to observe an exclusion zone;

· Restrictions on contact with victims or other persons.

	Mr Harry Hall is subject to a conditional discharge order made under ss. 37/41 MHA 1983 made 5 years ago for sex offences against female children. 

He has a delusional disorder and more recently has been diagnosed with vascular dementia. He has lived in a care home since his conditional discharge with conditions which include: 

i to reside at the care home; 

ii to  take treatment as prescribed by his responsible Clinician; 

iii to maintain contact with his social supervisor. 

Harry’s dementia is getting worse and he is now talking about returning home to London. He has no home in London and last lived there 5 years ago. He has left the care home several times recently heading for the train station but was brought back by staff.  The care plan provides for monitoring within the home so that he does not place vulnerable women at risk. He is only allowed community contact accompanied by a worker which includes going to the local pub two nights a week.


	Key factors pointing to a deprivation of liberty:

· the specific monitoring of Harry required within the home

· the controls placed upon his ability to leave the home when he wishes


Care homes for adults with learning disabilities:

These homes may involve a range of restrictive measures, especially those catering for residents who present challenging behaviour.  This can include hitting out, destructive behaviour, eating inedible objects (‘PICA’), and self-injurious behaviour such as head-banging, hand-biting or scratching.

A structure may be an important part of a behaviour support plan for residents and may be an important tool in helping a resident to feel safe but entails taking a degree of control over the resident.  Liberty-restricting measures may include: 

· A perimeter fence with a locked gate; 

· Keypads on doors which residents cannot unlock;

· A structured routine;

· Monitoring and observation;

· Use of medication, including PRN;

· Use of physical interventions of any type in response to challenging behaviours

· Use of  sanctions such as “time out”;

· Residents being told to spend time in a “quiet room” as part of de-escalation;

· A care plan which provides that a resident must be escorted outside the care home (including where this results from physical needs e.g. a resident who needs someone to push their wheelchair);

· Restrictions on developing sexual relations;

· Mechanical restraints, e.g. lapstraps;

· Decisions about contact with friends and family taken by others
The measures in the following scenario are likely to amount to a deprivation of liberty:

	John Jones is 18.  He was the subject of a care order 6 years ago on the grounds of severe neglect.  John has a learning disability, a diagnosis of ADHD, and presents with challenging behaviour.

He had been in foster care but that broke down when the foster parents’ son returned home from boarding school.  John was placed by the local authority in a specialist learning disability residential care home.  This home is regulated by the Care Quality Commission to take young people below 18, and they can stay on there after 18.

John’s medication for ADHD seems to wear off in the evenings and he is harder to manage then, but there are fewer staff on at night.  The staff have frequently restrained him due to his behaviour towards staff and residents.

Contact with parents is once a week in the communal lounge but there has been no contact with siblings who are in care out of county.  John’s parents’ request to take him back home for afternoon tea has been refused.

The social worker has been told that when there are incidents, John is told to go to the quiet room, not his bedroom, and if he tries to leave, he is told to go back into that room. Staff remain outside the door and every 15 minutes check on him.


	Key factors pointing to a deprivation of liberty:

· the extent of the restriction on John’s movements within the home and his contact with his parents 

· the use of restraint within the home

· the controls on his ability to leave the home temporarily or permanently.


Questions for Care Home frontline staff

These questions may help establish whether an individual is deprived of their liberty in this context:

· Are any of the liberty-restricting measures described above applied to the resident concerned?  If so which and for what reason? 

· Are there any restrictions on the person’s contact with others?  If so do they restrict contact beyond the home’s usual visiting arrangements?

· Is the person’s access to the community restricted in anyway? For example must they be escorted? What would staff do if they left the home alone or sought to do so?

· Is the person required to be at the care home at specified times? 

· Must the person be escorted either within or outside the care home?

· Is the person required to say where they are going when leaving the care home?

· Is the person required to take part in a programme of treatment?  What happens if they do not?

· Is the person required to take medication?  What are the arrangements for this?  What happens if they do not take it?

· Is the person required to remain abstinent from alcohol or drugs? 

· Are there drugs tests? 

· Is any legal framework currently being used e.g. conditional discharge, CTO or guardianship? If so, what are the precise terms? 

· Is the person required to observe an exclusion zone?  If so how large is it and what implications does it have for (e.g.) visits to family members? 
· Is the person required to avoid specific settings?

· Are decisions about contact with friends and family taken by others?

· Is choice extremely limited even in terms of everyday activities?

· Is restraint used to deliver personal care?

· Are the person’s wishes often overridden, in their best interests?

· Could any of the liberty-restricting measures be dispensed with?
Further help and advice

There are a growing number of resources available to help staff in regard to the Deprivation of Liberty Safeguards:  The Social Care Institute for Excellence (SCIE) has been commissioned to produce a range of informative and useful tools about the Mental Capacity Act and Deprivation of Liberty Safeguards.
The web link for SCIE is: http://www.scie.org.uk/mca-directory/ 

If you would like to talk to someone about the Act and your role in it you can contact the DoLS Team at Coventry City Council: dolsadmin@coventry.gov.uk. 
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